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SUMMARY OF AMBASSADOR, INC. BRIEFS

The appellants (the hotels) appealed the Ambassador case to the Supreme Court because the
District Court for the District of Columbia had enjoined the hotels from making their surcharges
to guests on their long distance calls, which violated the tariff of C&P Telephone Co. and
AT&T. The tariff stated that message toll telephone service furnished to hotels would not be
made subject to any charge by any hotel.

The District Court's Oral Opinion enjoining the hotels was part of the Court's record. The
opinion states that the FCC was created for the benefit of the public and to protect the public
from being overcharged. It found that the hotels' surcharges violated the tariff. It stated that the
hotels were accomplishing what the "telephone company is not allowed to do, and what the law,
by its express and implied terms, and by the regulations of the Commission, and its orders, did
not mean to allow." The hotels claimed their charges were justified because they needed to
recoup the costs ofthe secretarial type work they were providing their guests (taking messages,
etc.) But the court said they could recoup their costs in other ways (for example, increase the
rates for rooms, food and drinks).

The Hotels' Brief:

The hotels argued that only carriers are required to file tariffs showing charges for itself and its
connecting carriers for interstate and foreign wire communication. They argued that their
surcharges were not for the benefit of the phone company but for those costs incurred by the
hotels for providing secretarial services to their guests, such as the taking of messages,
connecting calls at guests' requests, locating guests to receive calls, etc. They also argued that
they are not connecting carriers, but subscribers of the telephone company. Even if they were
connecting carriers, they argued that the tariff would be unenforceable against them because the
hotels had not agreed to or concurred in the schedule. They argued that the schedule was
unenforceable because it regulates charges for services which are not for wire communications,
but for secretarial services.

They asserted that to hold that the operation of a PBX board with operators and secretaries as
"wire communication" would place many businesses under the purview of the Act and the
Commission. "It is inconceivable that what all such firms, business houses, and courts do is
within the term 'wire communication' by a carrier for the purposes of the Act." The Commission
would be permitted to regulate the business of many other organizations on the same theory that
it seeks to regulate the service between the PBX board and the extension telephone as wire
communication. They argued that charging guests for the secretarial services provided when
making phone calls by adding a surcharge to the telephone company's charge is the fairest way to
recoup the costs from guests because those guests making calls are the ones using the secretarial
services. They claimed that guests were not confused into thinking that the surcharges were
charges of the telephone company.

They argued that Section 203 deals only with the charges of carriers and with the rules,
regulations or practices affecting such charges. Just because a condition is stated in a tariff, it
does not bind the subscriber and its business practices.
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They also claimed that Section 411(a) cannot be violated by the hotels when the telephone
company was not found to have violated 411(a).

The Government's Brief:

The U.S. argued that the definition of "wire communication" is comprehensive and includes all
transmission between the points of origin and reception of such transmission, as well as all
instrumentalities, facilities, apparatus, and services incidental thereto. The U.S. stated that the
PBX system and its operators, whether or not supplied or controlled by the hotels, are
instrumentalities, facilities, apparatus and services incidental to the transmission of calls, just as
the central exchange system, wires, instruments and services supplied and controlled by the
telephone companies are. "Acceptance of appellants' contention would substantially frustrate
effective public regulation of charges for interstate and foreign communication service, for it
would mean that appellants and others similarly controlling access to the use of telephones
would be able freely to resell telephone service to the public and impose charges thereon
additional to the charges specified in the telephone companies' filed schedules."

The U.S. also stated that under the hotels' theory the Commission could prescribe rates on long
distance calls to and from the PBX board, but neither the Commission nor any other agency
charged with the regulation of telephone rates could prevent any amount of additional charges
being assessed against the guests making or receiving the call. The U.S. asserted that this result
would be contrary to the underlying policy of the Communications Act and pointed to the
Commission's Order which asserted that its role as regulator of rates could be undermined.

The hotels' surcharges are based upon telephone service supplied to guests, not the hotel services
supplied. As such, they should be included in schedules filed under Section 203 of the Act.
Section 203 is not limited to charges which accrue only to the financial benefit of the carrier.
The U.S. explained that the Communications Act was "designed to afford 'safeguards against
excessive and discriminatory charges to the using public,' and unless its language compels
otherwise it should be construed to that end."

Carriers may lawfully condition service in their tariffs. Regulations defining the rights,
privileges, and restrictions attaching to a particular type of service offered are commonplace in
tariffs. There is no effort to control the hotels' businesses, as they may recoup their secretarial
expenses through other means. "The thrust of the regulation is merely at the practice whereby
the hotels, in the guise of reimbursing themselves for hotel services, in fact subject the use of
interstate and foreign telephone service to charges not contained in the published effective tariffs
for such service."

The U.S. rejected the assertion that injunctions may be issued under Section 411(a) against
entities that are not carriers only when necessary to aid in the enforcement of the Act against
carriers. Though Section 203(c) speaks in terms only of carriers, the U.S. stated that the section
was not intended to supersede the general principle of rate regulation that once a valid tariff is
filed it has the force and effect of law, and must be complied with by both carrier and customer
until changed or set aside.

- 2 -
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It also stated that Section 411(a) supplements Section 203(c) to the extent of authorizing judicial
action to bring about compliance with a filed tariff by all persons "interested or affected"
thereby, whether or not they are, or are acting for, carriers upon whom the express obligations of
Section 203(c) are placed. But the U.S. did not rely on this. Rather, it stated that the record
shows that the telephone companies were violating their tariff because they knew that the hotels
continued to add surcharges in violation of the tariff. While no injunction was in fact issued
against the telephone companies, Section 411(a) authorizes that making of orders and decrees
against additional parties "in the same manner, to the same extent, and subject to the same
provisions as are or shall be authorized by law with respect to carriers" -- not merely to the same
extent as such orders or decrees are issued against carriers.

Telephone Companies' Brief:

The telephone companies explained that the language in the tariff is a condition of service upon
subscribers and that the surcharges imposed by the hotels violates the tariff. The surcharges
impact the business of the telephone company because they are a deterrent to the use of the
service and a "disturbing element in the relations of the telephone companies with the public."
The surcharges are collected only when the toll service of the telephone company is used, and
the surcharges are determined by the amount of the telephone company's charge. The tariff
merely impacts the use of telephone service; it does not regulate the hotels' businesses. The tariff
is valid, and the hotels must comply with it. To the extent that the telephone companies provided
service to hotels while they continued to add surcharges was for four days until this case was
brought.

- 3 -
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Civil Action No. 23189

Plaintiff,
VB.

UNITED STATES OF AMERICA,

STATEMENT AS TO JURISDIOTION

Defcndcmts.

AMERICAN TELEPHONE AND TELEGRAPH
COMPANY, E1.' AL.,

In complinIlce with Rule 12 of the Rules of the Supreme
Court of the United States, as amended, Ambassador, Inc.,
Washington-Annapolis Hotel Company, David A. Baer
& Itouert O. Scholz, Washington Properties, Inc., rrlJe Car
roll Arms Hotel, Inc., Commodore Hotel Corporation,
IIlUllilton Ueally Corpol'lltion, Harrington Hotel Company,
Inc., Washington Hotel Company, Dodge Hotel Corpora
tion, JnmeH S. Oore, Buy Adurns Corporntion, The Lafay
ette, Inc., The Lee Sheraton Corporation, Linwood Hotel
Corporation, 'Mayflower Hotel Corporation, New Colonial
Hotel, Inc., Luwrence Oassenheimer, Rouert D. Blacki
Atone, The Hnleigh Hotel Company, Oscar A. de Lima &Ed
win A. de Limn, Shorehnm Hotel Corporation, Hotel Stat
ler Company, Inc., Twenty-Four Hundred Sixteenth Street,

IN TIlE DISTRICT COURT OF THE UNITED STATES
FOR TlIE DISTRICT OF COLUMBIA
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is c(nnpluinunt, an IIPilenl frolll tho finlll oecreo of the
district court will lie only to the Supreme Court and
must he taken within sixty days from the entry
thereof. "

•••••••
The thl'ee conditions set forth in Section 401(d) of the

Communications Act of 1934, supra, are met in the present
cnRe, to wil, it if! a !>nit in equity, it arises under Title II
of :mi(l Ad, alllI the Unite(l Stntes is the Complainant.

'rhe Supreme Court lllls llClu that the Expeuiting Act,
npproved li'ehrunry 11, 1903, as amended, and Section 238
of the ,Ju(lieilll Uoue, llR nmClllleu, provide for dil'ec't ap
IWlll to the SU)1reme Court f ..om a District Court:

Eth.1Jl Gasoline COYlJOration v. United States (1940),
:109 1r. S. 436.

B. The Statute of the United Sta.tes Involved in the Suit

The validity of l\ Statute of the United States is not in
volved, but the suit docs involve the interpretation and ap
plication of Section 203 of the Communications Act 0/1934,

48 Stat. 1070,47 U. S. C., Sec. 203, which reads as follows:

" (a) Every common ca rrier, except connecting car
riers, Ahnll, within 8uch rellsoJlnble time as the Commis
sion shall designate, file with the Commission and print
amI l\Ccp opcn for flnhlic inspection schedules showing
all charges for itself and its connecting carriers for

Section 238(1) of the "udicial Code, as amended, 36 Stat.
1157, 38 Htat. 804, 43 Stat. 938, 28 U. S. C. 345(1), which
rends as follows:

"A tli rect review by the Supremo Court of an inter
locutol'y or finnl judgment or decree of a district court
may be bad where it is so proviued in the following see
tions or parts of sections and not otherwise:

(1) Sedinn :!~) 01' Tillt· 1;), 1l1\l1 Iowdion 45 of Title 49.

4
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A. Sta.tutory Provisions On Which Jurisdiction Rests

The Stntutory llrovisions that confer juriRdiction upon
the Snprelllo Court to review the uccrce of the District
Court Ilre:

Inc., 'Vllsllingtoll Properties, Inc., 'l'exwllHh Corporation,
and The Willard, Inc., defendnnlH in the above entitled
cause, submit herewith their statelllcnt showing the hasis
of tile jurisdietion of tho Supreme Court upon appeal to re
view the decree of the Ditltrict COlll·t.

This it! u l:luit in equity brought in Ihe Dil:ltrict Court for
the District of Columbia by the United Stutes of America,
as cOlllpluillant, at the instance of the ll'elleral UOllllllllllica
tions Conllnission, under tho lluthority of Section 401(c)
of the COlIJmunications Act of 1934 (47 U. S. C., Sec.
401 (c» to ohtain a decree Ilgninst the dcfen(lant tclephono
companies and defenuunt hotel COllipanics enjoining nlleged
violations of Section 203 of said Act (47 U. H. C., Sec. 20:1).
Tho District Court granted the injunction Ilgainst the de
fenunnt hotel companies in a decree entered the 8th day of
JUnt·, 1944.

Section 401 (11) of the Communications Act of 19.14, 48
Stilt. lOfl2, 47 U. S. c., Sec. 401(d), which rends 118 follows:

"The provisions of the lt~xl'editing Act, llpproved
February 11, 1903, as amendeu, and of Section 238(1)
of the .J IIdiciul Code, as amended, shnll he helu to apply
to any suit in equity al'iRing nlllIer 'l'itIe II or this Act,
wherever the United States is complainant.. "

Section 2 of the Expediting Act, npproved February 11,
190:~, Us llmentletl, 32 St.at. H2:1, :JG Sint. llG7, 15 U. S. C.,
Sec. 29, 4!) U. S. C., Sec. 45, which rends ns follows:

"In every snit in equity bronght in nny district conrt
of the UJlited States under nny of the lnws mentioned
in the preceding section, wherein the United States

,.Ii
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inlcrstntc and foreig-n wire 01' nulio cOlluhunicalion
IlelwCCII t1w clilTcl'(!IIt poiuts Oil ils own 8y8tmn, and be
tween poinls 0/1 its own HyHtelll mill poiutl! on the syHtem
of il!:! cUIIIII'cling' caniel'!; or poillt!:! on the Rystem of any
otllC'r cal'l'ier suhjeel to this Ad wlten Il tltroug'1t route
hns heen cslllhliHIHlcl, wltetltm' such charg-cR arc joint
or sepnrllt(~, lIIllI showing' the l'IlIHsiliclltionR, Pl'IlctiCClol,
nllll J'(~gulations affecting such cll/lrg'es. Such schedules
shall contai n t;uch oUwr i lIl'orllllltiou, und he priuted in
such fOrJn, amI be posted lind l<cpt opcn for public in
Ilpectiou in slich placeR, as lhe Conllnissioll lIIay by
rCg'ulution require, and each such schedule shall give
notic~e of ilH clTedivc dnte; aIHI such COllllllon cllnier
Rh/lll fUJ"IIisl1 such schedulc!:! to ('lIch of itR connecting
carrien;, lind such connccting' c:lniers shnH l<cep such
Rchec1ulcH open for inspcction in such public places as
the COllllllission lIIuy rCl1ui re,

(b) No change shull be mudc in lite chnrg'cs, classifi
cntions, rcgulntionR, or pructieeR whieh have becn so
filmI nml I'uhlished cxcept nl'l.el' thirty <1nyH' notice to
the COllllllission nnd to the puhlic, whic'h RhaH he puh
Hsllecl in Rueh form 1lI111 conlllin slIeh information nR
thc COlllllliHHioll Il1ny lIy reJ.('ulnlionH 11I'IlHC'l'il)(~; hill lhe
COIIIJllission may, in its diRcrelion and for good cause
shown, III()(lify lhe requircments Jllllclll by or uncleI' au
thority of this sf'ction in particlllar inslances or by n
g'lmcrnl onler applicnhle to SIJeciul circumstances or
conditions.

(c) No cnrrier, unless otherwise providell by or un
der aulhorily of this Act, Hhnll en~a,!{e or l'arlieiplllc in
Ruch cOllllllunicatiolls unleRs scheclules have heen filed
nnu puhlished in accol'llnnce wilh the proviHions or this
Act and with the regulations mnde lhereundl'r; and 110

cnnier shall (1) clIII rg'c, clelllancl, collect, or receive n
groutcr or ICfls or difTeront cOllll)(~nsnlion for Huch com.
1Illlniclllion, or for any service in connection therewith,
lwtwccn Ule points named in any such schedule than
tllP charges specified in the selll'dulc lhen ill elTel·t, or

I
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(2) refund or remit by nny means or device any portion
of the charges so specified, or (3) extend to any person
any privileges or facilities in such communication, or
employ or enforce nny classifications, regulations, or
praclices affecting such charges, except as specified in
Buch scheuulc,

(d) 'fhe Commission lllny reject and refuse to file
any schedule entered for filing wllich does not provide
and give lawfulnolice of its effective date, Any sched
ule so rejecled by the Commission shall be void and its
usc shnll be unlawful.

(e) In cnse of failure or refusal on the part of any
carrier to cOlllply with the provisions of this section
01' of auy rcgulntion 01' order made by the Commission
thereunder, such carrier shall forfeit to the United
States lhe sum of $500 for each such offense, and $25
for each and every day of the continuance of such
ofTense, "

C. Da.tes of Decree and Petition for AppeaJ

'rhe date of the final decree of the Dislrict Court, here
Bough t to bo reviewed is Juno 8, 1944. It reads us follows:

"Order for Permanent Injunction

This CHuse ('nOlo on lo be henrd before the Court on
the complaint of plaintiff seeking a permanent injunc
lion, allll 011 lhe unswers of defendauts, After a trial
held on April 26 and 27, 1944, in which the testimony
of witnesses, other evidencc, and argumcnt of counsel
werc presentcd, the Court found for plaintiff against
defenllllllt holel companies herein, and is this day enter
ing Fin<1in~s of ll'act and Conclusions of Lnw in sup
port of its judgment.

It appearin~ thut on Januury 22, 1944, defendant
The Chesnpcnke llnd Potomnc Tcl<,phone Compnny filed
with the Federal Communicntions Commission, as part
of its tariff schedules npplicahlc to interstatc and for-
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llif.{11 meflSag'c toll telephone 6ervicfl, a new tariff regula
tion, effective !"ebrunry 1:', 1!)-l4, and which was con.
ctlrfNl in by defendant AIIICl'i(~lIl1 "'clephone and ']'elc
:,:Tllph ('OlllpaIlY, providing' liS I'ollows:

•Messnge toll telephone RCl'vic() is furnished to
hotels, II PlIl'tlllCllt houses IIIHl clubs upon the condi.
tiotl thnt use of Ow service by f.{tlests, tenantH, melll
ll<lrll 01' others Rhulluot be IIl1ule suhjuct to uny chargo
Ly ully hot(·I, llpurtnlCnt house 01' dub, in lHldition to
t.he messlIge toll churges of the 'l'elephone Company
us Ret fo rth in this tu ri IT. '

It further Ilppenring that nolwithstllnding the pro
visions of this tariff ref.{nlation, and the provisions of
~cetiun :,!O:l 01' t.he COlJllllunicutions Act of 1934, as
UIIWlIlh·d, dcl'endllnt Ilotel cOlllplInies hllve Rillce It'eb.
rual'y Hi, 1!)44, continued to coiled extra eIIlll'f.{eR, or
flul'dlllrgl's, 1'1'0111 illUivhlulllH IlHillg' telephollc I'rivlItc
brnlleh ('xellHlIge extension stntiolls 011 the prcllliseR of
defcllduut Ilotel cOIll}lnnies to nlllke nllll rccpive intet'
l:lt.ute nnd I'on·i/-,PI telephone tullellllH, ill IIdditiou to the
!'l1f.{lllllr lind cll'edive turilT chnrges of defellliaut tele
pholle cOlllpanie8, and the l"edernl tax, applicnble to
sueh calls,

II is, thcl'cforc, this 8th dlly of June, 1944, adjudged,
ordered, llIllI decreed, that the defcndant hotel com
PllllillH, :Hili 1'111'" of thelll, nud 1111 PCI'SOIlH net ill~ untler
the llllthority or control of each of them, including' their
oflicers, agents, 6ervants, and attorneYH, he, nllll they,
mill t~ach of them, a re he rehy enjoi ned nnd n'8 t J'H iIlcd
1'1'0111 chnr~ill~, dClIIlln<lillg', colleclill~, or I'eceiving- allY
elllll'ge for and in connection with allY iuterstnte or for
(·ig'n mcsHllA'e toll telephonc 8PI'viee to or fnull the
)lreJnise8 or defendant hotel companies, other tban the
nlPRsnA'e toll teleplllll\e eJllll'g'l'R set forth in the applictl
11]1' lllHl effl'dive tariff scheduleR of dcfenullnt tplt'phone
('ompanieH on file with t.he Federnl Communications
COUllllissioll, 111\(1 the applicahle Ji'ellernl tllXflR.
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The Court retains jurisdiction over this proceeding in
order that it may iS6ue any ot.her injunction against
defendants, or any of them, as mny appear necessary
to effectuate its uecision,
. By the Court.

(S.) DANIEL W. 0 'DONOGHUE,

Associat.e Justice.

Petition for allowance of appeal was presented on August
2, 1944.

D. Substantial Nature of Questions Involved

This is an action in equity instituted under the provi
sions of Section 401(c) of the Communications Act of 1934,
at the request of the Federal Communications Commission,
alleging violatiolls hy the defendant telephono companies
and twenty-seven hotels in the District of Columbia of the
provisions of Section 203 of the Communications Act.

'l'he hotels in tho District of Columbia, like hotels genor
ally at tho present time, provide telephone instruments in
hotel rooms so that guests can make and receive calls in
their rooms, take and deliver telephone messages for guests,
page their guests, and perform other secretarial services.
It has been their practice for many years to reimburse
themselves for the cost of theso services by what are called
., service charges" made to guests making telephone calls
from their rooms.

In 1942, an investigation of the practices of the telephone
companies and the hotels in the District of Columbia was
undertaken by the Communications Commission, which by
its report and order dated December 10,1943, fonnd that the
services rendered by the hotels were toll telephone communi.
cations services subject to the provisions of the Communi
cations Act of 1934 and that any charges therefor should be
shown in tariffs filed with it by the telephone companies un-
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uor the provisions of Section 203 of the Act, or tlmt tariffs
shoulu be fileu which contained specific provisions with reo
HIlCct to tho conditions upon which telephone service woulU
Le furnished.

In supposed compliance with the order of the Communi
l'lllioJlH COlllllliHHioll, thl! Il'Il'l'llIlIW ('OIIlIHlllil'R filed Il tariff
schedule, wllich purported to become elTective on February
1;', H)44, providiJlg IlS follows:

" 14. Service Furnished to IIotels, Apartment Tl ouscs
and Clubs

Message toll telephone service is furnished to hotels,
apartment houses and clubs upon the condition that
usc of the service by guests, tenants, members or others
shall not be lIlade subject to any charge by any hotel,
apartment house or club in audition to the message toll
clmr~es of tllO 'relephone Company as set forth in this
tariff.' ,

'l.'he hotols thereafter continued to make their cllarges anu
the telephone companies continued to furuish toll telephone
service to tllC hotelH, whereupon this nelioH WIlS illstituted.
'rhe section of the Act alleged to be violated is Section 203
roqlli riJlg common carriers to file tariffs showing their
charges and their classifications, practices and regulations
affecting such charges and prohibiting them from making
other chorges or extending to nny person finy privileges or
facilities ill communication except as specified in their tariff
Hcheuules.

'rhe District Court found that the telephone companies
were not violating the Act and should not be enjoined but
that the hotels were violating the Act and should be en·
joined,

The questions presented include the following:

1. Whether the services rendered by hotels are toll tele
phone COrllJllllllications services subject to the COllllllunicn-

I•,

•

I

9

tions Act of 1934, charges for which, if any, must be shown
in tariffs filed with the Communications Commission. I

2. Whether the Communications Commission has juris
diction over the charges of hotels for their services of the

character involved.

3. Whether, if the services for which the hotels make
their charges arc hotel services and do not constitute toll
tel(1phone communications by a common carrier within the
applicntion of the Communications Act of] \)34, the telephone
companies may make the furnishing of their toll telephone
service conditional upon what the hotels charge for their
hotel services in the conduct of their hotel business.

4. Whether hotels, which aro not commdu carriers sub·
jeel to the requirements of the Communications Act of 1934,
can be found guilty of a violation of those provisions and
whethel' an illjullc\.ioll may iSRlIe l\~aiHst the hotels, when
the telephone companies which nre carriers subject to the
Communications Act, 1934, afe found not to be violating the
stntute nna no injunction is issued against them.

There bas as yet been little judicial interpretation of the
provisions of the Communications Act of 1934 upon which
tllis action rests. The questions presented are questions as
to which no controlling precedents have as yet been an·
nouuced. They arc questions of great concern not only to
the hotels in the District of Columbia and to the telephone
l~ompanics operalill~ llJ(1l'e, hut nJ:.;o to hotelR, ('Iuhs 1I11e1

apartment houses and the telephone companies throughout

the country.
Furthermore, the amounts involved are very substantial,

tho charges which the hotels have heretofore collected
amounting on the average to several thousand dollars an
nuolly for each hotel, so that the aggregate amount of the
charges for the hotels directly involved in t.his cnse, being
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the hotels in tile District of Columbia, will exceed $100,000
Ilnnllally and the aggregate nmount of the charges of all
hotels interested in tho questions involveu will bo many
timeR this figure.

Oral Opinion

A copy of the transcript of the oral opinion delivered by
the Court in ueciding this case is affixed hereto and markcu
" l~xhibit A."

Oonclusion

It if! thus clear that this appeal is within the exclusive
jurisdiction of the Supreme Court anu involves the review
of substantial errors of the trial Court.

Hespectfully Imbmitteu,

PARI{En MCCOT,I.ESTER,

OEonOE DE Il'onF.sT LORD,

Attorneys for Defendant
II old Companies,

2.', lJroadway,
Ncw York 4, NelU Yurko

JOSEPH W. WYATT,
Attorncy for Dcfendant

11otcl Companies,
Southern Building,

TVashingt01& 5, D. C.

August 2, }944.
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EXHmITA

ORAL OPINION OF TIlE COUHT

Pages 348 to 357
of Transcript

"In the first place the Court 1101ds thu.t tho law and tho
regulations involveu in this case, whereby the II'edernl Com
munications Commission WIlS established anu ucts, aro law
ful and valid.

The Court holds that thi8 Court has jurisdiction of the
~l1b.iect Illutter of this cn.se und of tho partieR, and that tho
li'edernl Connllunications Commission likewise had juris
diction of the matter of the tariff schedules, llnd so on, that
were mado governing the two defendant telephone com
panies and others ellgllgeu in the telephone business.

Now thut covers the points of law that have been raised
here.

'rhe Court holds that any relief along the lines of tho
tarilT schedule8, that tho hotels hero may wish, or that tho
telelJhone cOlllpnnies hero may wish, should be tlllwn up
"prorc the II\~lle I'a I COl II III 1I II jell t ions COlllJll isHion.

Now 011 the lIIallol' of lIIotions to Htrilto out certnin tOtlti.
mony, or objections, rn U1C1', to the admissibility of certain
teRtimony, the Court rules now that it is not to consider and
will not cOIIsillel' in its deciHion nny of tho testimony, oral
or written, thnt wos olTered in this case in I'ognrd to u pro
pORed] 5 per cent commission to he paid hy the telephone
('olllpnnies to the hotels. 'fhut wus merely an olTer. It
didn't f.{0 so far as to he called an offer of compromise be
('allse there iR 110 cOlltroverl'ly in regard to money or charges
hetween the tolephone companies and tho hotels. It may be
n businesslike proposition on the part of tho telephone com
Jlnnies to try to help the hotels out, hecause they are mighty
~o()ll customcrs of the telephone companies.

But whotever the motive was that prompted it, it wasn't
an olTer of compromise, and even if it were, t1Je Court
f;honhlll't com~jller it hecause it was never corric<1 through'
nnd if it was II generous 011'er-1 douht whether I could g~
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f.:() fill' liS to say it was-but if it was a businesslike proposi
IiOIl, (II' it' f.:pllif.:h illterm~ts wero ~(lv(,l'lIin~ the telephone
('OIllJlllny, whatevel' it was, it doesn't bear upon the es
t;Plltinl iHslH'H of Inw amI t'act in this caHe,

'l'hel'efore, the Court ill not considering any of the evi
dlmce, omlor written, that was introduced here in regard
to that propmlCd payment of 15 per cent of the toll charges
to the Ilotel (let'mldunt.s,

Now Uwre has lIeen testimony oITercd here to show that
whnt the hotel:,; put on the bills of those guests who used tho
lOll/{ dist.nnco pholles was a rensonable charge for socre
t.urinl servi(~c 01' hold service, or whatever else you wish to
('all it. \\'1'11, fill' (~ollrt. willllot ('olil-liclt'r or /.{o illto tho lJ"eH
lion of whether it is reasonable 01' unreasonable, because
that isn't nn issue in this case. Maybe it is most reason
ahlo, alld lIlayhe the hotel ~l1cst is vel'y well pleal'led with the
nlllounts that have heen char~ed for the accommodation
lind f;orviceR rendered. But that isn't here before me.

I couldn't undednlcc to say thllt the hotels are rendering
~('I'\'i('l'H worth Hi }lel'('('nt. of Ule ('.IIlII'~P for lon~ (lil-ltallce
('ulls, /lnd therdoro could he allle to add thnt amount to the
hills of theil' ~uef;ts; I couldn't say that the ten per cent
that they nro appanmtly chargin~ is too much or a fair
rhllrge, or what. So the Court is going to disregard the
(l'l'tiIllOllY ('l/ncel'lIillg the reasl/nulll-nl'ss of thii' l'har/{l',
or surcharge, that the hotelR arc making to their guests for
long distance calh~, So that is eliminated from the case.

Now althou~h it may not be required of tlJo Court-be"
('IIlIS!' tile l"l'dl' I'll I COIIIIlIUnil'l1tiIlIlH (~otl,"iHsi()1 tnkeH all

nltertlntive position-to pass upon the issue as to whether
thc IlOtelH II re ngentH of the telephono companies, or
whether they are to he regarded lUi subscribcl'll, 1 think a
('our\. ollJ(ht to talw 11 Hlallll 011 that heeauHo tllllt iH II vitnl
iRRue in this case.

With all (lue reR}lect to the plaintiff in this case, the Gov
ertllllent, 1 think they ought to come into Court on a definite
theory and IIOt leave the Court to choose, amI the plnintiff
Ray, 'Well, take this and if yOll don't like it, take that and
make it the basis of your del.'ision.'

13

In the opinion of the Court the testimony in this case
actually fails to show that these hotels are tho agents of
the telephone company. There was no written agreement
to that eiTect introduced here; there was no oral agreement
to that effect introduced here; and there is no testimony,
written or oral, from which this Court could imply the
existence of /lilY agency in the hotels on behalf of or as
agent of the teleplJOne company.

In the opillion of this Court the hotels are subscribers.
'rhey elltel' hato a l'ontl'lwt with the telephone company.
'You render Ull such and such sel'vice and we will pay you
such and such money'. They get the bill every month or
two fllld thi')" I'll)' t Iw tdt'pllOllP l'olllpfllly-t hat. waH t.he evi
dence in t.his case-the amount that they owe them as sub
scribers for telephone service from the telephone company.

Now that being so, the telephone companies have no con
trol wlmtever over what these hotels are doing in regard to
this f;url'hnl'ge. Uut they have knowlmlge of it. At least,
if they diun't have knowledge of it before this case came
up, they have knowledge of it today, As n matter of fact
the teRtinlOny HIIOWIl that they have had lmowledgo of it for
some time because they have discussed the matter and en
deavored to llIake Home settlement of it.

So the telephone compunies are charged with what tho
hotels arc d()in~ in regard to these surchargeR they arc
mal<ing on the bills of their guests, for toll or interstate
lIleSSl\A'es.

Now that brings up the question of why we have a Federal
Communications Commission. Well, maybe some people
wish we didn't havo it.

Then the question comes up as to what persons, what
property or what purpose this l!'cderal Communicatio1ls
Commission was established for. I take it that without
doubt it was established for the benefit of the public, and to
protect the public in regard to such matters as those in
volved in this case. They didn't want to leave the public at
tbe mercy of the telephone companies, having a monopoly,
as one witness undertook to say, or maybe I suggested it to
him. But any way, monopoly or no monopoly, this Act and
these Regulations and these tariff schedules in regard to
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telephone messages going out through the states, all have
the prinl'ipul purposo of protecting the public against being
overcharged. If we didn't have tlle Federal Communica
tions CO/llluiHsion, and didn't Imve the regulations, and
clidn't have these taritT schedules, the telephone companies
could say, if you wanted to talk to John Jones in New York,
"l'en Dollars', or 'Twenty Dollars.' The man calling New
YOl'k fl'OlII \Vushington would say, 'That i8 too much.'
They would say, 'Well, if you think it is too much you can't
talle, you clln take the train and go up and see him.'

Well, you know such thing8 have been done in tIle past by
corporations, especially by public utilities when llwy
weren't under control.

[ have said that because the public are tho ones to be
primarily protected by this Commission and by the law
establishing it, and by the Regulations and Orders that it
hUll made.

If someone who is connectod with getting thcse messages
frolll the person telephoning, to the receiver in New York,
the person receiving the message, if somebody else who has
some connection or part in transmitting those messages
ulHlertakeH to slnp on an extra charge, whether it is 5 per
cent., 10 per cent, 20 per cent, or maybe 50 per cent, or it
might even be 100 per cent, just doubling it up, if that were
permitted it would be negativing in part, or maybe entirely,
the purpose of this Commission and the purpose of this law
nlHl of the regulations and orders of this Commission, anel
the public would not be protected in regard to their inter
Ktute telephone messages.

Now, that being so, if someone who has gotten telephone
facilities us a subscriber, from the telepllOne company-ullIl
they huve gotten tuose facilities for their own belwfit., to
accommodate their guests in tue hotel-undertake8, when
the me8sages are going turough, to render services to the
guests, ancl then undertakes to 8urcharge and mnlcc the
chal'ge go ahove, ia amount, the tariff schedule, thut woulel
be doinJ( indirectly what the telephone compnny is not Ill
lowe(l to do, and what the law, by its express and illlp!icel
terllls, allll by the regulations of tltis Commission, nud itH
orders, did lIot 111('1111 to allow.

15

Now under those circumstances I think that the hotels
it isn't for me to say what they should do-but they could
render less service because they were not getting paid for
it, just like you could put dimmer lights in the rooms of a
hotel, instead of GO-watt lights you could put in 40-watt
liJ(hts-that is up to the inelividual hotel. They nre in com
petition with one another ancl they can spend as little or
as much as they see fit in trying to get guests and patrons
and trying to keep them.

So in this case they don't have to render all the service
that they do, And if it is too expensive-they all appear
to he pretty well organized here-they can all agree to
cut down on the expense where they arc losing money.
They could do thnt or they could cllllrgc for these services
8cpnrately ullcler some other item, whatever they might
wiHh to call it-Hccrotarial services, accommodation for
tlJis 01' that. Or they could go before the Federal Commu
nications COlllmiSHion mHl aslc to have an allowance put in
tile tarilT Hl'1wdlllt'; 01' they could go t.o t.he Hent Commission
and hecause of tho aet.ion of this COUl'I-if an injunction is
J(rnnted-coulcl say, "Ve should get more rent for OUI'
rooms '. Or tile hotels coulll go to the food 01' the drinkli
commisHioml and try to get the III to permit a mise in the
pl'ice of fooel or drillks,

But thot ill up to the hotels; they will just have to figure
out. a way to get the money; nnd if they can't get it this way
they will eithel' have to cut down the service or get it some
other way.

'J'IIllII--Ol' ('OllrHI' [ III·(·dll't loIU).!:~I'Ht. it. hilL-if they wnllt
to they have the proposition made to them of getting 15
per cent from the telephone compauy.

As I sny, these suggestions I have made arc just tltoughts,
but they don't enter into my decision nt all. The hotel8
have, l\H I hl\ve illclicatod, l\ nUlllh"r of possihle ways in
which they mny recoup the losses they say they are sus
taining; but the COUl't isn't concerned with that, that is a
worry of the hotels anel not of this Court.

Accordingly the Court considcl's that in this case, while
it could olljoin t Iwse tl'lt'pllollc Clllllllllniml if the facts of
the cnse required, from the facts in this case it appears thnt
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the telephone companies are not violating the tariff sched·
ules Ilt 1111, nnd therefore there is no remedy that should
be gronh·11 at this time against the telephone companies for
llny acts of their own. Since the Court has held that the
hotels llre not Uw ngents of the telephone eompanie8, there
fore the telpphone companies are 1I0t responsible for what
the hoteh~ lire doing now.

Bnt the hotols know what they arc doing, and the Court
holds thllt they lire responsible for what they arc doing,
111111 1I1('~' lire IIlUkillg the public pay more for toll charges,
or for interstate telephone charges than what the Federal
Commullications Commission has allowed, and therefore
they nre violnting this tariff schedule of the F~deral Com.
IIIllllimltioll8 Commission. they arc violating the law, and
vioilltillg the rulml of the Federal Communications Com
miHRioll, 1111(1 shoull} be enjoined lIccordingly.

So the Court will grallt an injunction restraining the
hotels from ndding theso surcharges to the bills of tho
guests of the hotel8, in addition to the regular charges for
the i/ltendnte toll charges.

'rhe Court will further reserve, in this case, jurisdiction
of it so that should the hotels refuse to obey the order of
t1lis Court, enjoining them from making these chargeR, and
the telephone companies, knowing that they have made
these charges and that they are still making them, and thnt
by rCIII}crillg them phone service they will thereby be aid
ing and abetting them, and indirectly, maybe; encouraging
thelll to violllte the ordel' of this Court nnd the order of
the l"cderal COllllllunications Commission, then the Court
would feel that it would have jurisdiction and authority to
enjoin t.he telephone companies by mandatory injunction,
or prohibitive injunction, rather, prohibiting them from
rendering any further service to those hotels.

'fhnt, I t.hink, covers nIl the issues in the cnsc.
Counsel can confer logether and prepnre findings of fact,

conclusions of luw, finO a judgment in the case."

"il
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the telephone eompnnies nre not violating the tariff sched
ule!! lit 1111, IIl1d therefore there is no remedy that should
be grnntel1l1t this time n~ainst the telephone companies for
any acts of their own. Since the Court has held that the
hotels II I'll not the IIgents of the telephone companies, there
fore the telephone eompanies arc not responsible for wbat
Ihe hotels are doing now.

But the hotels Imow what they arc doing, and tho Court
holl1H thllt they IlI'O reRponRible for what they are doing,
IIml they lire llIakillg the public pay 1II0re for toll charges,
or fOl' interstate telephone charges than what the ll'ederal
Communicntions Commission has allowed, and therefore
Ihey nre violating this tariff schedule of the Federal Com
III11nieutions Commission, they nre violating the law, and
violating the rules of the li'edernl Communications Com
miR!!ion, amI should be enjoined accordingly.

So the Court will grant an injunction restraining tbe
hotelll from addillg theRe surcharges to the bills of the
gueHtH of the hotels, in addition to the regular charges for
Ihe illterstnte toll charges.

'rhe Coud will further reserve, in this case, jurisdiction
of it 80 thut 8houl(1 the llOtels refuso to obey tho onler of
this Court, enjoining them from mnking UleRe charges, nnd
the telephone companies, knowing that they have mado
these charges and that they are still making them, and thnt
I,y renderin~ them phone service they will thereby be aid
illg and ahetting them, and indirectly, maybe j encouraging
thcm to violllle the onler of this Court and tho order of
the Federal COllllllunieutions Commission, then the Court
would ft'el that it would have jurisdiction find nuUlOl'ity to
elljoin Uw telephone companies by mandatory injunction,
01' prohihitive illjunetion, rnther, prohibiting them from
renderillg any further service to th08e hotels.

'('!Iut, 1 Ulillk, covers all the issues in the case.
Counsel Cllll confer together nnd prepare findings of fact,

conclusiolls of law, and n judgmellt in the case."'.'-,;

c: Il'ehrunry 16, 1945.

(4567)
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IN THE

Supreme Court of the United States
OOTOBER TERK, 1944

No. 446

AMBASSADOR, INC., at al.,
Appellants,

11.

TIlE UNITED STATES OF AMERICA, AMERICAN
TELEPHONE & 'fELEORAPH COMPANY, and THE
CHESAPEAKE AND POTOMAC TELEPHONE COM
PANY, Appellees.

ON ApPEAL FROM TIlE DISTRICT COURT OF THE UNITED STATES

FOR TIlE DISTRICT OF COLUMBIA

BRIEF FOR APPELLANTS

Opinion of the Court Below

Tho trial court rendered an oral opinion which is not
included in an official report. 'fhe oral opinion appears
in tho record at pages 50-55. The findings of fact and
conclusions of law are printed at pages 55-67 of the record.

Statement of the Grounds on Which the
Jurisdiction of This Court is Invoked

The jurisdiction of this Court is invoked under the fol
lowing statutory provisions:

(a) Section 401(d) ot' the Communications Act of
1934,48 Stat. 1092, 47 U. S. C., Sec. 401(0), which reads
88 follows:
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"The provisiolls of the Expediting Act, approved
February 11,1903, us amended, and of Section 238(1)
of the .Judicial Code, as amelll]ed, shall be held to
apply to any suit in equity arising under Title II of
this Act, wherever the United States is complainant."

(b) Section 2 of the Expediting Act, approved Feb
ruary 1, 1903, as amended, 32 Stat. 823, 36 Stat. 1167,
15 U. S. C., Sec. 29,49 U. S. C., Sec. 45, which reads as
follows:

.. In every suit in equity brought in any district
court of the United Stutes under any of the laws
menlioned in the preceding section, wherein the
United States ill complainant, an appeal from the
filial decree of the district court will lie only to the
Supreme Court and must be taken within sixty days
from the entry thereof."

(c) Section 238 of the .ludicial Code, as amended,
36 Stat. 1157, 38 Stat. 804, 43 Stat. 938, 28 U. S. C. 345,
which reads in part as follows:

.. A direct review by the Supreme Court of an
interlocutory or final judgment or decree of a dis
trict ('ourt may be had where it is so provided in tile
following sections or parts of sections and not other
wise:

(l) Section 29 of Title 15, and section 45 of
Title 49."

rrhis COIlI"t has jurisdiction under these provisions
sincl' (II) this is u suit ill equity unucr 'l'itIc 1I of the Com
munications Act i (11) the United Stat.es is the complainant,
and (c) the cnse is here on direct uppeal from a finul decl'ce
of the District Court tulwn within I'ixty days from the entry
thereof (the doc\'ce of the District Court was entered on
J nne 8, ]944, and the appeal was allowed by an associato
justi(~e ot' R/lid COUI·t on August 2, ]!)44).

This Court noted prohaLle jurisdiction 011 NovemLer 13,
1944 (It 30G).

3

Statement of the O".e

The Nature of the Action

rrhis is a civil action instituted in the District Court of
the United States for the District of Columbia in the name
of the United States as complainant but at the request of
the Federal Communications Commission. The complaint
alleges that the action was brought pursuant to the provi
sions of Section 401(c) of the Communications Act of 1934
(hereafter generally referred to as the Act) to enjoin vio
lation of Section 203- thereof by defendants (R. 4). The
defendants named wcre the American Telephone and Tele
graph Company and the Chesapeake and Potomac Tele
phone Company, herein jointly referred to as the telephone
company, and twenty-seven hotels in the District of Colum
bia (R. 1,2).

Section 203, in so far as it is here pertinent, by subdivi
sion (a) requi res" Every common carrier" to file with the
Commission" schedules showing all charges for itself and
its connecting cllrricn~ for interstate and foreign wire
- - - communication - - - and showing the c1assi
ficntions, practices and regulations affecting such charges,"
and by subdivision (c) provides that

"no ca rrier shall (1) charge, demand, collect, or re
ceive a greater or less or different compensation for
such cornrnunicntion or for any service connected there
wit.h - - - thun the charges specified in the sched
ulc theu in effect, or - - - (3) extend to any person
any privilege or facilities in such communication, or
employ - - - any - - - practices affecting such
chargcs, except as specified in such schedule."

It is not alleged nor has it been found or proved that the
hotels arc "common carriers" or "carriers".

Neverthelells it is alleged that the hotels violate these
provisions hy their long-established practice of mak
ing so-called Bervice charges to their guests who avail

• These amI other statutory provisions involved are reproduced
in the Appendix hereto.
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thernRolveA of the facilities afforded to them by the hotels
for mnkinA' toll t(\leJlIlOno calls from their hotel rooms and
of the IIcrvi('cs of the hotels in placing fluch calls, taking mes
SUgOIl, ete. 1'hCl~e service charges arc designed to compen
sat.e the hotcls for the substantial expense which they incur
in providiug' telephones and equipment in hotel rooms, oper
ating the PBX switchboards through which the lines in
the hotel al'C connected with the trunk lines of the tele
phone company, paging guests, taking messages and per
forminK various otQer services generally described as
"secretarial". These service charges arc billed to guests
by t.he hotels as a Reparnte item on theil' hotel bills and
are retaiued by the hotels (ll. (1). The hotels also chargo
thei I' A'ueRtH the cxact amoullt8 of the cllarges of the
tclnphone company for their respective callR, for which
telepholw dill rg'es the telephone company bills the hotels
as RubRcriherA, JURI. ns it hillR other subscribers. The tele
phone company does not bill the gUCRts but looks to the
llOt.. ls fllr pnyment (R. (1).

It. is alleged that the collection of theRe Rervice charA'es
hy the llOtelR hnA violated Section 20:1 of the Act since Feh
ruary ]f"), lfJ44, on which date it is contended that there be
cnmn elTecl.ivn n new tariff Rche(ll1le file(l with the ComrniR
flion by the telephone company, which provides:

"Message toll telephone service is furnished to
Ilot('18, npnl"llIlCnt housell lind e1UbR upon the ('OIHlition
that lISC of the Rcrvice lIy gnest.s, tenallts, memhel's or
others l;hnll 1I0t. he made snh.i(~d to lilly chOl'ge hy any
hotel, "pIII·tlllent. hOllse 01' club, ill additioll to the mes
sage toll (~IIIU'g'('s or the 1'e1el'hone Company as set
fol'th in this tariIT."

NotwitllHtlllllliJlg that t.he hotelH arc not carriers find
thnt ScctioJl 20:J, hy its tennl';, applies only to cnl'J'iel's, and
IIotwilhstllllllillg' that the service chllrgcs ('olleded by tho
hotels llr(~ retained by them llllll an' 1101. ill any wny re
mitted to 01' reccive(l by the telepholle Compllny, which re
ceives ollly its taritT rlltes, the complaint alleges that

5

"each of the defemlunts hus illegally continued and is
illegally continniJlg to churge, demulld, collect, or re
ceh-e surcharges 01' sel'vice charges for and in connec
tion with intel"l;tllte llllll foreign message toll telephone
communications • • •. " (R. 10)

The hotels, by their answer, denied any illegality on
their part in collecting their service charges, denied the
validity of the tariff schedule or that it ever became legally
effective, denied that their service charges were subject to
the provisions of the Communications Act of 1934 or the
jurisdiction of' the Commission or that they could be regu
lated in any way by tariffs flIed by the telephone company
with the Commission, denied the enforceability of the tariff
s('hednle agninst them, and denied the jurisdiction of the
court to issne the injunction prayed for against the hotels
(R. 42-45).

The telephone company, by its answer, denied unlawful
conduct on its part (It. 47-50).

A motion by the Commission for a temporary restrain
ing order was denied (original record 112, omitted in
printing) a 11(1 the case was tried before District Judge
O'DONOOlIU~; without a jury.

The Services and Service Charges of the Hotels·

In the lobbies or other accessible locations of all of the
defeJulant hotels, telephone booths have been installed and
arc availahle to persons in the hotelfl, by means of which
calls can be made without involving the services of the
hotels and their personnel. Charges for these calls are paid
directly to the telephone company through coin boxes and
are at the tariff rates of the telephone company without any
additional charge being made or collected by the hotels
(R. 62>'.

• At the trial of the case on April 26 an<\ 27. 1944, the evidence
was limited to the situation at olle hotel. namely, The Shoreham, and
it was stipnlated that the testimony ill regard to the facts at the other
hOlels would be snhstantially the same (R. 101, 169).
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However, the hotels, R8 a part of their hotel service to
thcir guests, have made it possible for guests to makc and
receive tclepllOne calls in their rooms by having telephones
installed therein connected with the so-called PBX switch
boards of the hotels and have also customarily provided
numerous melisage and secretarial services to their guests
in connection with telephone messages (R. 57, 60). The
telepholle company, by regulation, refuses to permit any
telephone equipment not procured from it to be connected
with its trunk lines, and therefore the telephone instruments
in t.he hotel rooms Rnd the wiring therefor, as well as the
PBX switehhollnl through which the connection is made,
must he procured from the telephone company (R.132, Find
ing 6, R. 57) although there is other equipment that might
be used (n. 132).

The t.elephone equipment of a hotel consists basically
of a pri"ale switehhoanl, l\IIown a!i a PBX boaru, and ex
tonsion lines from the switchboard to the rooms, with tele
phone illstl'\llnellis Ilt the enu of each extension line. The
trunk lilies of the tolephone coml'llny come to the switch
hoaru allli there connect with the hotel's equipment (ll.
!)tl). There is varioUR other auxiliary equipment, and the
equipment or the Shoreham, which is typical, was descriheu
by a witness us follows:

"'rIle ShorC'hlllll IIlIS II (j position switchhoard with
39 trullk lillcli, 2 lluxiliary lilleH, ~;)~ statiollH, 204 tHrec
tory listilllJ,"H, 2 mille sets, 2 wiring plans, 8 buzzer cir
cuils, 4 gOllgs, 2!) hllllH, 1I11d II 4-lille eon1'erence equip
mell t, one hooth, 2 additionul litations, one lamp
iJl(licnlor, 8 opel'lltor sets, 1] long' Ilistance terminal
100p8 01' trunks, 7 wiring plalls #20:J and 600 feet of
milcalJ,"o fOI" un oIT-pl'emise station." (R. 102)

'1'he 1I11101lllt and type of eqllipnwnt in n hot.el is entirely
a mattt'r or the hotel's choice (It. 12R).

The cquipment in Ow hotel is eXclusively under the man
1lg'l'U1l'nt. 1I1ll1 cOlltrol of the hoh~l, lIIHl is mllllncu hy em
"Io)'('('s or IIIl! hO(I·1 (n. 12H). 'Phe enst of the equipment
iM bonw hy the hotel in tho form of u monthly charge paid
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to the telephone company for use of the equipment, and
the employees who man the equipment are paid by the
hotol (R. 58, 128). Indeeu, the telephone company by a
tariff provides U All operating at the subscriber's premises
must be performed at the expense of the subscriber-"
(It. 220). This cost is suhstantial, the cost to the Shore
ham in 1943 being $8,680.10 for use of the equipment,
l\lld $21,H!Jri.li2 for puyroll (It. 162).

The telephone equipment in the hotel, beginning with
the switchboard, is self-cont:lined, n~eds no outside service
01' operat.or (It. 131) and the service of the telephone com
pany is required only when a call goes outside tho hotel,
that is to suy, on the exterior side of the switchboard (R.
131).

'l'he hotel snhscribes to and receives from the telephone
company the IIslIal telephone service which is furnished to
any business establishment, onice, or other subscriber hav
ing Il private switchboal'll (ll. 128). This service is known
as Private Bn\lll'h l~xchangc, or PBX, service. There is
110 dilT(lnlllCC between the private switchboard installations
in, and the service rcndered to, hotels and the installations
in, lllld the service rendered to, UIl)' private switchboard
sub:;crihcr, either in availahlc equipment unu the charges
thel'efor, or service rendered and the charges therefor (R.
128).

In aduition to procurillg und paying for the interior
telephone equipment, und paying for the operators who
man it, the hotel furnishes U variety of services to guests
who use the telephones. These call be described best as
secretarial services and are comparable to the services
rendered by a secretary in l\ private office (R. 60, 164).
As example!\, the hotel operators will place and complete
long distance calls for a hotel guest (R. 164), thus permit
ling the gllest to go about his business until the called per
son j:; reudy. 'l'his mllY tllke several hours in the case of
a cRll to a distant phone when the circuits arc busy (R. 161).
Incoming JlIc~sage~ arc received during a ~l1est 's absence
and memorillHIll of them left for him (R. 165). Outgoing
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messages nrc transmitted for a gucst who will be absent at
tho time the called person is rouched or who has not the
time or inclination to deliver them personally. Guests may
leave word where they will be at a designated time and call
ing persolls nre given this information by the hotel oper
ators. Gucsts who may not be at the telephones in their
rooms are locateo by hotel employees and called to the phone
(n. H(5). Guests who are not oven in the hotol when an
illcollling call is received will be reached where possiblo
uno adviRed of calls (R. 1(5). 0 uests wishing telephone ser
vice suspelloed for a period aro given this protection (R.
1(6), amI guests may advise the hotel operator that they
will J'eceive calls only fl'om designated people and the
operator suspends all other calls (R. 1(6). The services
of this lIutlln! are manifold (R. 165).

1.'he tolephone company is not permitted under its tariffs
to romlor these services which arc rendered by the hotel
(n.. 59, 209, 210, 129). Its tariff provides

"14. 'rhe Company will not transmit messages •••.
]l~mployees of the Company are forbidden to accept
(lither oral or written messages to be transmitted ove\
the lineR of the Company." (n.. 230)

To reimburse itself for the cost of the facilities furnished
alld HcrviceR rendered to their guests, it has 10llg been the
practice ill the hotel to make a service charge to their guests.
'rhis charge has been teu cents per toll call where the tele
phonc tariff charge is one dollar or les8, ten per cent of tho
telephone tariff charge where such charge is more than
Olle dollar, with a maximum charge of three dollars per call
(R. 150).

The gllest is also cl1arged the reglllur tariff rate which
the hotel pays to tho telephone company for the toll call
(n. GO).

'1'11(' t."I"pholln compnny hilS lJot"ill~ whatever to do wit.h
the clJRrg-es made hy the hotel to itR guests (ll. 131). It
lool{s to tho hotol to pRy the telephone bill based on the tar
iff charges, and knows nothing of what the hotel may collect
(It. 120). 'file 1I'I('pholle eompnny gets 110 part of tho
charge collected hy the hotel from its guests (R. 120).

9

The Proceedings Before the Federal
Communications Commiaaion

The tariff provision of the telephone company upon
which this action rests was filed following and in supposed
compliance with an order made by the Commission in a
proceeding conducted by it.

The Commission's report indicates that it was led to its
cOllclusion 1Iy itA cUII('('ption of the policy which ought to
be reflected in the Act rather than by an analysis of the
statute itself. The Commission said:

"If t.he collection of sl1ch surcharges were not sub
jeeted to regulatory control, a subscriber, or anyone
else other thall the telephone compnny, who is per
mitted hy the telephone compRny to control access to
the \Ise of n t.(~l(!pholle, could freely resell interstate
and foreign tell' phone service, imposing any charges of
his own on such usc." (R. 26)

'rhe Commission Raid Utere were three possibilities as
to "reRponsibility for the surcharge"; either (1) that they
are charges of the telephone company on the ground that
the hotels are itR agent for collection; (2) that the hotels
are connecting carriers for hire and themselves subject as
carriers to the Communications Act; or (3) that the hotels,
as suhscribers, recoive telephone service" subject to such
tllriiT proviflions afl may apply" (R. 27, 28). The Commis
sion then found that the hotels" nre agents of the reRpond
ents" (R. 29, 30), nnd that any charge for the services ren
dered hy t.he hotels "must he properly shown in effective
tariffs" filed 1Iy tho telepllOne compRny (R. :l0). The Com
mission exprellsly omitted nny finding ns to whether the
hotels were connecting carriers (R. 30). But notwithstand
ing its finding tlUlt they were agents it found t.hem to be
l'\II111:;crihon:; (H.. 30). And it concluded that the tariff of
the t.nlepllOlle company whieh Hhoulll be filed to show any
8ervicn chRl'gPH mallp hy the hotC!h~ "mny conflillt. of Il tnriff
reg'ulation • • • whidl contniuR RJlecifie provisions with
rl'l'Ipect to the conditions upon which telephone service
• • • iR furnillhed • • • to hotels • • •. " (R. 36)
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The Tariff Schedule of ~he Telephone Oompany

It should lie noted that the Commission's order did not
require the telnphone company to file a schedule which
would attempt to prevent the hotels from making any
chnr",e whatever for their services but simply required it
to file a Rchedule stating what service charge would be
permitted.

However, on January 22, 1944, the Chesapeake and
Potomac Telephone Company filed a tariff with the Federnl
Commnnications Commission, purporting to become effec
tive February 15, 1944, which contained the following pro
vision:

II MeHsaJ{e toll telephone service is fumished to
hotel1l, upartmcnt hOI1ReS nlHl clubs upon'the cO)HlitiOll
that Ufle of the service by J{Ul'sts, tenallts, memhers Of
others Hha1l not be made subject to any c1lllfl-tc hy aJlY
hotel, apartment house or club in addition to the mes
suge 1.011 charges or lhe Telephone Company as Bet
1'Ol,tlt ill this tariff." (R 62, 6:J)

The Institution of This Suit

Not ollly hnel the CommissioJl's order not requil'ed the
telephone ('oJllpallY to file a sched~le designed to bar any
service charge by the hotels, but the Commission in its pro
ceeuillg hnel mncIe 110 investigation whatever of the services
of the hotels or of the costs incurred by them for which
their service charges were made.

Nevertheless, the ink was hardly dry on the telephone
company's new schedule when the Commission, through tho
Attorney GClleml, instituted this suit to enforce compliance
with the schedule and to enjoin the hotels from making
their service charges.

Not only this but the Commission asked that a temporary
restrninillg order be issued forthwith, at once restraining
the hotels from making their charges upon which for many
years they had relied to reimburse I.hemselves for the sub
stantial expenses incurred hy them. As has been saiu, this
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temporary restraining order was denied and the case pro
ceeded to trial on the merits.

The Decision of the District Court

'1'he District Judge concluded that

"from Ihe fucts in this case it appears that the tele
phone eOlllpauies llre not violating the tariff schedules
at all, anu therefore there is no remedy that should be
granted at this time against the telephone companies
for any acts of their own." (R. 54)

'fhe Commission had bused its decision upon its finding
that the hotels were the uJ{ents of t.he telephone company
and for this reason had ruled that they should make no ser
vice charges, except as provided for in schedules of the

telephone company.
The District Court, however, overruled this conclusion

aud expressly found that the hotels were not agents of the
telephone company (It. 63). 'fhe District Judge correctly
said that the evidence

"fails to show that. t.hesc hotels are the agents of the
telephonc company, There was no written agreement
to thnt c/Tect iutroduced here; there wns no oral agree
ment to that eITed introduced here; and there is no
testimony, written Of OJ'llI, from which this Court could
imply the existence of any agency in the hotels on
behalf of or as agent of the telephone company."
(H.. 52)

Judge O'DONOOIlUE ruled that "the hotels are sub

scribers." (R. 52)
There is nothing in the statute that requires that the

charges of suhscribers for thei!- services and expenses must
he specified in or are t.o he controlled hy tariffs of the
telephone company. The District Judge, however, argued
that if a hotel as a subscriber

"unue~rlI11t(,H,wllC'n the lllcssnges are ~oill~ lhrou/-Ch, to
ronder l'Iel'\'iccs to the guests, lind then undertakes to
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tariff regulation by any act or omission of their own,
and are not responsible for the violations being com
mitted by the hotels."

Other Related Proceedings

The conclusions of law of the District Court refer to
the pendency of a three-judge court proceeding (R. 67).
Although not fully set out in the printed record, we think
the Court should be informed of this and other proceed
ings which arc pending.

(1) Upon the issuance by the Commission of its order,
pursuant to which the telephone companies filed their tariff
schedule, the hotels instituted a suit in the District Court,
as provided in Section 402 of the Act, to annul the order
on the ground that it was invalid and based upon errors of
law. Because of the bringing of the present action to en
force compliance with the tariff filed pursuant to the order,
the hotels' suit has not been brought to trial.

(2) When the tariff schedule was filed by the telephone
company, the American Hotel Association, on behalf of
its members, including the hotcls herc, petitioned the Com
mission to enter into an investigation of its reasonable
ness and legality and to suspend its operation pending
such investigation, as the Commission had power to do
under Section 204 of the Act. This lhe Commission de
clined to do. Thereupon the American Hotel Association
filed a formnl complaint with the Commission alleging that
the new provision in the tariff schedule was unreasonable,
discriminatory and unlawful and asking an investigation,
but at the same time asserting that the tariff was illegal
because it purported to regulate charges of hotels for their
services which were not within the purview of the Act nor
suhject to the f'ommission's jurisdiction. Action on that
complaint has been held in abeyance pending the final de
eisioll on the ,iu l'i81lietionlll question in this suit.

(:l) 'l'wo other suits to enforce compliance with siqlilllr
schedules of the Americun Telephone & Telegraph Com-

H LlH'y (I he llOtels) 11 re violali IIg this t.ari IT Rchedule
of tJl(! It\!tlerlll COIII/llllllicatiollli (\IIl1l11iHsion, they are
vioilltillg- the law, /lllll viol/llillg the rules of the ll'ed
end ('Ollllllllllic/ltioIlH Comlllis8ioll, anti should he en
joilled accordingly," (R. 55)

In the ell1\1~IIlRions of law the Di:>trict Court stated the
matter thufi (It. (j(J) :

"g. The collection by defendant hotel companies
from users of interstate and foreign message toll tele
phone service of an extra charge, or surcharge, in addi
tion to the regular tariff charges specified in the effec
tive and applicable tariff schedules of defendant tele
pholw (~Olllllllnies on file with t.he !l'ederul Commullica
tions Commission, and the }i'etlcrnl tux on such sCI'vice,
is contral'y to the above tarilT regulation. 'fhe collec
tion h)' defendant hotel compnnies of any such sur
chnrg-<, h~ tllerefore illegal nnd should he enjoined. The
defelltlullt telephone companies arc not. violating said
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surchargoe and make the chal'ge go above, in amount,
the t/lriff Rehedule, that would he doing inllirectly what
the telephone company is not allowed to do, and what
the law, by its expross and implied terms • • • did
lIot lIIelin to allow," (It. 53)

Since, as we shall argue more fully hereafter, Section
:W:l prohi hi tS ollly l:a rrie rs from COIlI'CUIIg' chal'gos otherwise
th/lll titde! Iy ill neconlllnce with their tariff scheduleH, and
tlw l>islJ'id Court foulltlthnt the "telephone compllnies are
not violating t.he tariff schedules ", it would seem to follow
inevitnbly that there was and could be no violation of Sec
tion 203 at all, and that the action should have been dis
missed.

Nevertheless, on the ground that ., the hotels know what
they nrc doillJ{" and despite the fact that they are not
cMrienl or llgents of the telephone company, that the tariff
iR not theil'fl nnd that the statute contains no words or pro
hibition directed to subscribers, the District Court concluded
thut

.. 'i
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pany and its corresponding local uffiliatos have been insti
tuted by tho United States at tho request of the Commis
sion-one in tho United States District Court for the
Southorn District of New York, and the other in the United
States District Court for the Northorn District of Illinois.
Tho fact,s in thoso two other caEles, while in large part simi
lar to those present hore, differ in certain important re
spectli, notably, thut tho schedule8 there involved were not
filed in supposed compliance with any order of the Com
munications Commission find that the leKulity of the sched
ules was challenged on tho ground that thoy had not been
filed in accordance with the requirements of the Act. In
the New York Cfise the District Court has rendered a de
cision in favor of the Oovernment and an appeal hus beon
taken to this Court.. As yet this Court has not noted prob
able jurisdiction, llotel Astor, Inc. ct ai. v. United States
01 America, et al., No. 823. Tho Illinois case has been
argued in the District Court but 110 uecisioll has as yet
been ronuered.

Specification of Errors

Tho uppellunts intenu to urge the following assigned
(1l'rors (H. 2!J1-2!J8):

1. '1'he Court erreu in concluuing as a matter of law
that,

"The tUl'i IT regulation wi th I'Nlpect to interstato
ana foreign mesRllge toB telephone service filed with
the !l'edel'al Communications Commission by defend
ant 'l'11U Glwsllpeulce unu Potomac '1'elnphono Company
on .lanual·y 22, H144, to be eJTective !l'ebl'Uary 15, 1944,
ulld fOl'l1lally COlwul'red in hy defelldullt American
'1'elepholle and Telegraph COlllpllny, providing that
'Message toll telephone service is fU1'llished to hotels,
upn 1'1111('11 t JlOuses and clubs upon the condition that
usc of the service by guestR, tenunbl, memhers or
others f;hnll 1I0t he mnde suhject to any charge by any
IlOtel, npal'f.1Ilent house or dub in uddition to the mes
sage tull chul'ges of the Telephone Company' as set
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forth in its tariffs, is a legally effective tariff regu
lation under the provisions of the CommunicatioJlB
Act of 1934, as amended, applicable to interstate and
foreign message toll telephone service to or from tele
phone instruments located on the premises of defend
ant hotel companies~ 'l'his tariff regulation is binding
both on defendullt telephone companies and on each
of tlw defendant hotol companies." (Concl. of Law 8.)

2. The Court erred in concluding as a matter of law
that,

"The collection by defendant hotel companies from
users 01' interstate and foreign message toll telephone
sorvice of un extra charge, or surcharge, in addition 'to
the regular t.ariff churges specified in the effective and
applicable t.ariff schedules of defendant telephone com
panies on file with the It'ederal Communications Com
mission, and the ll'cdcral tax 011 Buch service, is con
trary to the above t.al'iff regulation. '1'ho collection
by defendant hotel companies of any such surcharge
is therefore illp~al alld should be enjoined. • • ."
(Concl. of Lnw9.)

3. The Court erred in concluding as a matter of law
that,

., Any qumi( ions as to the justness and reasonable
ness of the ahove tariff regulation should be tirst Bub
mitted to the li'ederlll Communications Commission for
its determi lIution under the Communications Act of
H134, as amended, and any such questions may be
properly submitted to a Court, only after a prior do
termination by that Commission." (Concl. of Law 10.)

4. The Court erred in concluding as a matter of law
that,

"A permanent injunction shall issue restraining
the defendant hotel companies, and each of them, and
all personR actiuK under the authority or control of
each of them, including their officers, agents, and
servants, from charging, demanding, collecting, or re-
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C(llVlll~ Ilny churge for mId in connection with any
interstate or foreiJ{n meRsaJ{e toll telephone service
to or from the premises of defendant hotel companies,
other than the meSRI\J{e toll telephone dmrg-cs set forth
in the upplicahle and effective tariff schedules of de
fendunt tnlcphono companies on file with the Federal
Communications COlInnisRion, nnd the applicable Fed
eral tuxes." (Conci. of Law 14.)

5. The Court erred in concluuing as u matter of law
that,

•"1'he surcharges heing col1ecLeu by defcI1l1unt IlOtel
compullietl from URel'S of iuterstate uud fon~ign mes
Roge toll telepholle service to allli from the premises
of <1efelldunt lwlels nre charges for and in connection
with illterHtute ollll forcigll telephone tollcommllllieu
tion Rcrvice, within the meullillJ{ of the CommunicationR
Act of 1!l34, IIR amended." (Conc!. of Law 6.)

9. 'rlw Court erred in finding us a fael that,

'''1'he efT(lcl.ive turifT HcllPdlllcH of defClulunt tele
pholln r~OlllplIni(lH 011 file with the l·'ederal Communica
liOiIS COllllniHtlioll for message toll telephone sorvico
upply to inten;tute unu foreign message toll telephone
service hetween all stations locuted OJl the premises
of del'endllllt hotels, includillg PBX extelll,Jion Htations,
alll1 tcleplwlle Rtntions located outside the District of
COIIIJllhill. 'fhe tariff Rchedules of defendant telephone
eOlll)lllJlies on liIe with the I4'edel'lll COlllmulliclltions
ConlJlliHSiulI illclude the following elTective pmvision,
which is applicable to nil of their interstate and foreign
mesHnge toll telephone service:

"('he toll service Chlll'l{CS specified in this turiff
arc in paylllent for all sel'viec furnished between tho
culling' and called telephones,' " (li'indillg 8.)

l{). 'l'!Je (~ollrl ol'l'ed in failiJlI-t' to fil1l1 as a fad /\lId to
conelude IlR a maUlll' of law that the tarilT schedules of
de£('lulllnt t('lephone compllnics OJI Iile with the ]l'edcrnl
UOllllllllnicalions COll1mission for IIIl'ssage toll telephono
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service apply only to service beyond the PBX switchboards
of the defendant hotel companies.

11. The Court erred in failing to find as a fact that the
provision that,

liThe t.oll Rervice charges specified in this tariff are
in payment for nil service furnished between the call
ing and called telephone"

applies only to telephone service beyon<1 the PBX switch
boards of the defendant hotel companie8 and should be 80

interpreted.

12. The Court erred in fuiling to find as a fact that the
additional char~es made hy the defendant hotels to their
guests when such guest mnkeR a toll telephone call are
charges for the services described in the 13th finding of
fnct of the Court, which the dcfcIHlnnt hotel companies
render or arc prepared to renuer to their guests.

13. rfhe Court crred in finding as a fnct that,

"'1'he surchnl'/-t'es being collected by defendant hotol
compunies uI'e charges imposed against the users of
intertltute and foreign mesHage toll telephono service.
They nrc made only when such service is used, and
they arc a part of the charge made to the users of
interstate allll foreil-\'Il messa/-t'e toll telephone scrvice
in conncdioll wi th such \lAC. These Rurcharges arc col
lected by the defendant hotel companies in connection
with interstate llnd foreign telephone toll communica
tion service." (14'inding 23.)

14. Tlro Court erred in holding ,. that the Federal
Communications Commission likewise had jurisdiction
of the matter of the tariff schedules and so on", and in
failiJlg to hold that the Federal Communications Commis
sion had jurisdiction only to the extent that the tariff
schedules were valid. (Tr. P. 348)
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15. The Court erred in holding that,

"Any relief along tho lines of the tariff schedulcs
that the hotels here may wish, or that the telephone
companies herc may wish, should be tal(en up before
the Federal Communications Commission." (Tr. P.
B48)

16. The Court erred in holding that,

•• - - - if someone who has gotten telephono
fl\cilif.ies 1\8 1\ subsoriher, from the telllphone company
-and they have gotten those facilities for their own
benefit, to accommodate their guests in the hotel
undertakes, when tho mossages are going through, to
render services to the guests, Ilnd then undertakes to
surcharge and make the charge go above, in amount,
the tari ff schedule, that would be doing indirectly what
tho telephone company is not allowed to do, and what
the law, by its express and implied terms, and by the
regulntions of this Commission, and its orders, did not
mean to allow." ('1'r. P. 353)

17. The Court erred in holding that the defendant hotel
COllipanics are,

•• - • • violating this tariff schedule of the Fed
eral COllllllunications Commissiqn, they are violating
t.he luw, and violating' the rules of the li'ederal Com
munications Uommission, aIllI should be enjoined ac
cordingly." (Tr. P. 356)

18. '1'ho Court erred ill holding that,

··The Court will grant an injunction restraining the
hotels from adding these surcharges to the bills Of the
guests of the hotels, in addition to the regular charge
for the interstate toll charges." (Tr. P. 356)

19. '1'he Court erred in holding that the tariff schedules
aud the tariff regulation contained therein, filed January
22, 1944, by the Chesapeake and Potomac Telephone Com-
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pany, purporting to become effective February 15, 1944,
were valid.

20. The Court erred in failing to hold that the tariff
schedule and the tariff regulation contained therein filed on
January 22, 1944, hy the Chesapeake and Potomac Tele
phone Company, purporting to become effective February
15, 1944, were not vnlid in 80 far as they attempt or purport
to prevent the defendant hotel companies from making a
charge for hotel Rerv ices rendered.

21. The Court erred in failing to conclude as a matter
of luw that the tariff schedule upon which this action was
based was illegal, invalid and unenforceable in that it rep
resented an attempt of the defendant, the Chesapeake and
Potomac Telephone Company, to regulate the charges of
the defendant hotel companies to their guests for hotel ser
vices, in that it failed to confonn to the provisions of Sec
tion 203 of the Communications Act of 1934, and in that
by it the said telephone company illegally attempted to
make the furnishing of telephone service to subscribers con
ditioned UpOll the conduct by said Bubscribers of their own
business activities.

22. The Court erred in failing to find as a fact that tho
PBX switchbourdR, the extension stations and connecting
lines within each hotel constitute self-contained systems for
internal communication.

23. 'l'he Court erred in failing to find as a fact that the
defendant hotel companies specify the equipment they re
quire, that other equipment is available and could be pro
cured were it not for the refusal of the telephone company
to mako connection with any equipment not rented from it.

24. The Court erred in failing to find as a fact that the
telephone company receives no part of the service charges
made by the defendant hotel companies.


